INTRODUCTION
In 2004, Sherry Hunt, a veteran of the residential mortgage industry, accepted a position as a vice president at CitiMortgage, the residential mortgage unit of the Wall Street behemoth Citigroup, Inc. 1 Initially, Hunt was in charge of a team responsible for ferreting out fraud and bad investments in CitiMortgage's correspondent lending division, which purchased loans originated and underwritten by third parties. 2 By 2006, Hunt had identified serious defects in the loans CitiMortgage was purchasing, detailing these findings in regular reports to her supervisors. 3 In 2008, when Hunt was transferred to a quality-control group tasked with investigating and reporting fraud in CitiMortgage's Federal Housing Administration (FHA) loan program, she uncovered more defects, including the widespread failure to report fraudulent loans to the government as required by FHA guidelines. 4 But, when Hunt brought the defects to the attention of her bosses, they buried her findings. 5 On March 22, 2011, Jeffery Polkinghorne, a CitiMortgage executive in charge of loan quality, asked Hunt and a colleague to stay behind after a meeting. 6 Polkinghorne told them that the number of loans classified as defective needed to fall, or it would be their -asses on the line.‖ 7 After the alarming meeting, Hunt made the decision to blow the whistle on CitiMortgage. 8 A week later, she disclosed the fraudulent practices, quality control failures, and the pressure from her superiors to change defect ratings to CitiMortgage's human resources department. 9 On August 5, 2011, Hunt filed a whistleblower suit under the False Claims Act (FCA) 10 , detailing CitiMortgage's fraudulent practices and demanding compensation on behalf of the government for the resulting losses to the FHA loan program. 11 In January 2012, the Department of Justice (DOJ) joined Hunt's case and CitiMortgage settled shortly thereafter, admitting to wrongdoing and agreeing to pay $158.3 million in a publicly filed settlement. 12 Hunt was paid $31 million, nearly 20 percent of the recovery, as a whistleblower incentive for uncovering the fraud and bringing it to the attention of the government. 13 Sherry Hunt's experience is emblematic of the increasing importance of the FCA in combating fraud involving government funds. The DOJ has dramatically increased enforcement of this civil antifraud statute in recent years, bringing in more than $5 billion in recoveries in 2012 alone and an ever-increasing share of the total fraud recoveries under both criminal and civil causes of action. 14 The unique advantage of the FCA lies in the whistleblower provisions that incentivize individuals to alert the government to fraud involving government funds. Under these so-called qui tam 15 provisions, private persons can file cases against defendants on behalf of the government, share in any recoveries, and engage in private enforcement of the law where the government elects not to pursue the case. 16 While the DOJ's direct enforcement of the FCA without the assistance of whistleblowers is not unusual, the overwhelming majority of actions filed under the FCA are qui 15. The term -qui tam‖ (pronounced -kwI tam‖ or -kee-tam‖) comes from the Latin qui tam pro domino rege quam pro se ipso in hac parte sequitur--who as well for the king as for himself sues in this matter.‖ BLACK'S LAW DICTIONARY 1444 (10th ed. 2014) (defining -qui tam action‖ as -[a]n action brought under a statute that allows a private person to sue for a penalty, part of which the government . . . will receive‖).
16. The whistleblower provisions of the FCA are found at 31 U.S.C. § 3730(b)-(h) (2012). See also infra Part I.A. [Vol. 83 tam actions, and the vast majority of recoveries under the FCA are attributable to qui tam cases as well. 17 This Note accordingly focuses primarily on qui tam actions filed by current or former employees of corporate defendants in analyzing the agency costs 18 involved with the enforcement of the FCA's whistleblowing provisions.
Agency cost theory 19 provides a robust analytical framework for examining the advantages and disadvantages of the FCA's statutory scheme. This theory allows for the exploration of the incentives created by the qui tam provisions, the associated social benefits and costs, and the evolutionary changes to the FCA statutory scheme that augment these benefits and reduce unnecessary costs. This Note endeavors to further develop the previously limited analysis of the agency relationships involved in the FCA context. 20 Part I of this Note provides background on the FCA, including the relevant procedure, historical development, and aspects of qui tam litigation in practice. Part II provides a primer on agency cost theory and its application in the corporate fraud context. Part III analyzes the agency costs associated with qui tam litigation under the FCA and identifies distinct advantages and potential disadvantages of the FCA's private enforcer regime. Finally, in Part IV, this Note proposes several reforms for the FCA from the conclusions derived from the agency cost analysis including the DOJ's adoption of clearly defined incentives for whistleblowers and corporate defendants, along with a requirement that FCA settlements be publicly filed and include admissions of wrongdoing. 17 . From 2010 through 2013, 2614 qui tam actions were filed compared to 500 non-qui tam suits. See U.S. DEP'T OF JUSTICE, FRAUD STATISTICS -OVERVIEW 2 (2013) , available at http://www.justice.gov/civil/docs_forms/C-FRAUDS_FCA_Statistics.pdf. Over the same period, recoveries from qui tam-initiated actions represented $11.5 billion, while recoveries from non-qui tam actions represented $3.3 billion. See id.
18. Agency costs refer to the monitoring costs, bonding costs, and residual loss incurred in agency relationships. See infra Part II.A.
19. See Kenneth E. Scott, Agency Costs and Corporate Governance, in 1 THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW 26 (Peter Newman ed., 1998) (-Agency cost theory deals with the inevitable divergence of self interest between principal and agent, owner and manager, or employer and employee, the welfare losses thereby created, and the devices and institutions that have evolved to reduce those losses.‖).
20. 
I. BACKGROUND: THE FALSE CLAIMS ACT
The FCA 21 is the federal government's principal antifraud tool, containing whistleblower provisions that allow private individuals to file suit on behalf of the government, alert authorities to fraud affecting taxpayer dollars, and engage in private enforcement of these antifraud causes of action. 22 The enforcement of the FCA follows three principal avenues: (1) direct enforcement by the DOJ; (2) government intervention in qui tam actions; and (3) private enforcement by go-it-alone qui tam relators. This Note is principally concerned with the latter two avenues of FCA qui tam litigation.
This section offers an overview of the FCA qui tam provisions. Part I.A briefly describes the procedure for filing a qui tam action, and Part I.B traces the historical development of the qui tam provisions. Part I.C then outlines the reality of qui tam litigation, discussing the motivations of FCA whistleblowers, the incidence of frivolous suits, and the issues involved with the resolution of FCA litigation.
A. Qui Tam Procedure
Under the qui tam provisions, a whistleblower, referred to as a relator, initiates an action by filing a complaint under seal, on behalf of herself and the federal government, in the relevant federal district court. 23 The relator must also serve the government with a copy of the operative complaint along with a disclosure of all other material facts concerning the allegations. 24 The complaint remains under seal for a minimum of sixty days to allow for the government to investigate the relator's allegations and determine whether to intervene in the case. 25 The FCA provides the DOJ with authority to issue Civil Investigative Demands (commonly referred to as -CIDs‖)-essentially prelitigation unilateral discovery devices that may compel witness testimony, production of documents, and answers to interrogatories. 26 The government can request extensions of the seal period for good cause, 27 and these seal extensions are often liberally granted. 28 29 Under the FCA statute, the government may pursue three courses of action: (1) elect to intervene in the qui tam action and takeover the prosecution of the suit; (2) decline to intervene in the qui tam action and allow the relator to prosecute the suit on behalf of the government; or (3) move to dismiss the qui tam action entirely. 30 The government may also decide to settle with the defendant prior to intervening in the case, usually resulting in the simultaneous filing of an election to intervene and a settlement between the parties. 31 In cases where the government decides to decline intervention, a relator will often voluntarily dismiss or withdraw the qui tam suit. 32
B. Historical Development
While the FCA finds its origins in the Civil War era, it remained a relatively underutilized antifraud tool through most of the twentieth century. 33 Prior to the 1986 amendments to the FCA, the law included a jurisdictional bar prohibiting qui tam suits based on information already in the possession of the government. 34 In addition, the government's recovery was limited to double the damages sustained by the government, and the relator's award in an intervened qui tam action was capped at 10 percent of the recovery. 35 This statutory framework resulted in underutilization of the FCA whistleblower provisions, with qui tam filings averaging roughly six per year by the mid-1980s. 36 However, the procurement fraud scandals of that same decade spurred Congress to undertake a legislative overhaul of the FCA in 1986, 37 largely responsible for transforming the FCA into the robust antifraud tool it is today. 38 The principal aim of the 1986 amendments was to engender more FCA suits by increasing incentives for 29 whistleblowers to come forward and file qui tam actions. 39 Congress raised the amount recoverable from defendants under the FCA from double to treble damages 40 and provided for higher percentage-of-recovery qui tam awards-up to 25 percent where the government intervenes and up to 30 percent where the relator proceeds with the action alone. 41 The 1986 amendments also cleared up ambiguities in the statute with respect to the evidentiary burden and elements necessary to plead an FCA cause of action, expanding the ambit of a false or fraudulent claim to a wider range of conduct. 42 The legislation substantially amended certain provisions that had limited the filing of meritorious claims, modifying the jurisdictional bar precluding suits based on information in the government's possession and allowing relators to pursue actions that the government had declined to prosecute. 43 Raising the potential recovery, easing the burden of proving liability, and removing jurisdictional bars to filing suit were designed to encourage the filing of more qui tam actions by relators on behalf of the government. 44 While primarily designed to encourage whistleblower actions, several provisions in the 1986 amendments addressed the concerns of the DOJ and potential defendants who were wary that the changes would engender a flood of frivolous and parasitic qui tam suits. 45 The 1986 amendments included a fee-shifting provision meant to disincentivize relators from bringing suits that are -clearly frivolous, clearly vexatious, or brought primarily for purposes of harassment‖ 46 and a public disclosure provision, barring jurisdiction for suits based on publicly disclosed information, unless the potential relator was the original, voluntary source of the information to the government. 47 Additionally, the 1986 amendments sought to encourage defendants to self-report fraud to the government through a reduced 39 46. 31 U.S.C. § 3730(d)(4); see also S. REP. NO. 99-345, at 16 (-As a further prevention of frivolous actions, the subcommittee adopted attorneys fees sanctions to be charged against any qui tam plaintiff who brings a clearly frivolous or vexatious suit.‖).
47. These so-called -public disclosure bar‖ or -original source‖ provisions were codified at 31 U.S.C. § 3730(e)(4). damages provision. 48 Under this provision, corporations that self-report fraud face a maximum of double damages (as opposed to treble) and reduced penalties. 49 Subsequent significant amendments to the FCA came in the aftermath of the subprime mortgage crisis through the Fraud Enforcement and Recovery Act of 2009 50 (FERA). These -clarifications‖ of the FCA addressed several circuit court opinions that had begun to chip away at the effectiveness of the FCA and had limited otherwise meritorious suits from going forward. 51 Additionally, the 2009 amendments enhanced safeguards for relators, protecting all whistleblowing activity aimed at stopping a violation of the FCA, not just activity in furtherance of a formal qui tam lawsuit. 52 Congress made clear that these provisions ensure whistleblowers are protected from employers' retaliation where they report FCA wrongdoing internally to supervisors or compliance departments. 53 Certain amendments to the FCA's public disclosure bar provision were also included under the Patient Protection and Affordable Care Act of 2010 54 (PPACA). Under the PPACA, the jurisdictional bar of the public disclosure provision was replaced with a mandatory dismissal provision, subject to opposition by the government. 55 Additionally, the -based upon public disclosure‖ language was removed and replaced with the phrase -if substantially the same allegations or transactions as alleged in the action or claim were publicly disclosed . . . .‖ 56 This language tracks the majority view of circuit courts in construing the previous version of the public 48. See id. § 3729(a)(A)-(C). 49. These provisions remain the same today. See 31 U.S.C. § 3729(a)(2) (2012). To qualify under these subsections, the violating party must furnish all information relating to the violation to the government within thirty days of obtaining the information and must fully cooperate with the government investigation. Id. § 3729(a)(2)(A)-(B). Furthermore, the government cannot have already initiated a criminal prosecution or a civil or administrative action, and the party cannot have actual knowledge of a current investigation into the violation. Id. § 3729(a)(2)(C 
C. Qui Tam Litigation in Practice
The qui tam cause of action is a unique legal tool, and the practical experience of FCA qui tam litigation is correspondingly a complex and nuanced area of law. Whistleblowers and their counsel often face a wide array of concerns and motivations when contemplating a qui tam filingfactors that may manifest in frivolous filings and overenforcement. Additionally, both relators and defendants are routinely required to grapple with unique considerations involving resolution and settlement of FCA cases.
Fear of Meritless Claims
Many have criticized the qui tam provisions for an apparent overabundance of meritless FCA claims. 60 According to DOJ statistics, the government has historically intervened in less than one quarter of filed qui tam cases. 61 In those cases in which the DOJ intervenes, the recoveries are much higher than in non-intervened cases, presumably because the DOJ chooses to intervene in suits that provide a better chance of prevailing and involve greater damages exposure. 62 this low intervention rate lends credence to the claim that a large number of frivolous and nonmeritorious suits are being filed by would-be whistleblowers. 63 However, DOJ statistics regarding nonintervention cannot provide an accurate indicator of nonmeritorious claims for several reasons, including the nature of statistics compiled by the DOJ, 64 limited prosecutorial resources, 65 differing prosecutorial priorities, 66 and the instance of cases with low potential monetary recoveries. 67 Additionally, in cases where the DOJ has decided against intervention, it may reserve the right to intervene for good cause at a later point in the litigation. 68 Indeed, the DOJ routinely investigates and remains involved in non-intervened cases where it still believes that the case has potential merit. 69 The DOJ also monitors and remains active in the litigation of non-intervened cases where the development of FCA precedent or other interests of the government may be substantially affected. 70 While the government's intervention decision alone may not be an accurate indicator of meritorious claims, the high dismissal rate of these non-intervened cases appears to buttress the claims that opportunistic relators file a large number of frivolous or nonmeritorious suits. The government declines to intervene in the majority of qui tam filings, and 94 percent of these non-intervened cases where it did not intervene are later dismissed. 71 While the dismissal rate of non-intervened suits should be 73 it is clear that a large number of qui tam suits are filed and later dismissed-supporting an inference that many of these lawsuits lack merit. The filing of many nonmeritorious claims would certainly represent a strain on the resources of attorneys at the DOJ, who are required by statute to investigate qui tam complaints. 74 The FCA does contain provisions designed to limit frivolous claimsi.e., the threat of dismissal of suits by the DOJ and fee-shifting provisions 75 -however, these provisions are often underutilized. The DOJ has been reluctant to exercise its statutory power to dismiss relators' suits, even where these suits are based on a relator's incorrect liability determination. 76 Additionally, the courts have invoked the fee-shifting provisions for frivolous suits only in rare cases. 77 Moreover, relators faced with potential sanctions for bringing frivolous suits may generally withdraw claims under Rule 11 of the Federal Rules of Civil Procedure without sanction. 78 Accordingly, these provisions probably do not deter many relators from filing nonmeritorious complaints.
Profit Maximization and Overenforcement
Similar to fears involving meritless cases, commentators argue that the qui tam private right of action leads to overenforcement of the FCA. 79 72. DOJ intervention in a qui tam action brings to bear the considerable resources of the government in prosecuting a suit and extracting a settlement from a defendant firm. A relator faced with the prospect of litigating a meritorious action without the support of the government may determine that the potential costs (including burdensome discovery) outweigh the benefits and abandon their suit. See Callahan & Dworkin, supra note 39, at 325-26.
73. In several circuits, the pleading requirements of Rule 9(b) limit many potentially meritorious lawsuits based on the lack of specificity regarding the presentment or payment of claims-evidence usually wholly within the possession of defendants or the government (and unobtainable by subpoena at the pleading stage of litigation Indeed, many argue that -qui tam relators are . . . motivated primarily by prospects of monetary reward rather than the public good.‖ 80 As a result, this typical relator will be opportunistic, -pursu[ing] actions aggressively, even where the actual harm caused by the defendant's conduct is low or the societal harm resulting from the prosecution would outweigh the potential recovery.‖ 81 According to this model, -a relator will proceed with her suit only if the potential recovery, discounted by the chance of losing, outweighs the perceived costs.‖ 82 It is clear that increased whistleblower awards under the FCA have led to an ever-increasing number of qui tam actions. 83 However, the conception of relators as profit-motivated litigants disregards the complexity of whistleblower decision making, which may often be divorced from economic or monetary incentives. 84 Whistleblowers who file qui tam actions come from varying backgrounds and are often driven by a complex set of motivations. A relator often does not simply weigh the economic gains from filing suit against the potential economic losses-a number of motivations may be involved in the decision to engage in whistleblowing, including altruistic or ethical concerns, a desire to exact revenge on a former employer, or simply the desire to be heard. 85 Indeed, many relators state that initially they did not intend to utilize the qui tam provisions when making their decision to blow the whistle, with many claiming that the financial reward offered under the FCA did not motivate their decision to become whistleblowers. 86 Furthermore, internal 81. See Rich, supra note 62, at 1253; see also Beck, supra note 37, at 622 (-A qui tam informer . . . acts primarily for the sake of the statutory bounty. The informer is a singleminded automaton, programmed to seek out statutory violations and collect forfeitures. The issues relevant to an informer's pursuit of forfeitures are: (1) the likelihood that the informer could convince a court that the defendant violated a statute; and (2) the ability of the defendant to pay the resulting penalty. This focus on wealth maximization tends to exclude competing considerations.‖).
82 whistleblowers (employees within a corporation) and external whistleblowers (nonemployee outsiders) each face a different calculus when blowing the whistle. 87 As such, financial incentives targeted at limiting internal whistleblowers may lead to underenforcement and the reduction of meritorious claims by external whistleblowers. 88 The wide variety of intrinsic and extrinsic motivating factors makes the fine-tuning of whistleblowing incentives a difficult task. 89 3. The Relator's Share An important aspect of qui tam litigation involves the settlement or resolution of FCA actions and the determination of the relator's percentage of recovery, commonly referred to as the relator's share. 90 The DOJ published internal guidelines in 1996, providing guidance to DOJ attorneys for determining a relator's percentage share of a given FCA settlement recovery. 91 The DOJ's Relator's Share Guidelines have also been used by several courts in determining a relator's share in cases that result in trial verdicts and judgments or in cases where the government and relator cannot agree on an appropriate percentage share. 92 The guidelines identify two sets of factors to consider in setting the percentage share, -one set counseling in favor of a larger relator's share‖ where certain criteria are met and one set that would reduce the relator's share where relators do not meet expectations. 93 
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any -indication of comparative weight,‖ 95 they fail to clearly delineate whistleblowers' expected performance.
Terms of Settlement
Another important aspect of settling qui tam litigation is the specification of terms-i.e., the amount of damages, admissions of wrongdoing, confidentiality, and other provisions-that are incorporated into a final resolution. Where the government intervenes in a qui tam action, it naturally takes the lead in negotiating a settlement. The negotiations often center on the amount of calculated damages sustained by the government and the multiplier to be applied to the damages figure. 96 While the government rarely settles for single damages, the 3.0 multiplier found in the statute is not mandatory, 97 and the multiplier may often land somewhere between 1.0 and 3.0 in a final settlement, giving the government significant leeway in crafting settlements that take into account the defendant's cooperation and conduct during the FCA investigation. 98 Additionally, in the healthcare context, the government has routinely begun to utilize Corporate Integrity Agreements (CIAs) in conjunction with the settlement of underlying FCA claims, which impose defendant-specific compliance reforms and provide for continued monitoring of compliance efforts. 99 Many healthcare providers agree to enter into these costly CIAs because of the threat of exclusion from the Medicare and Medicaid programs. 100 The Office of the Inspector General (OIG) of the Department of Health and Human Services (HHS) has also implemented a Provider Self-Disclosure Protocol that provides incentives to healthcare contractors to cooperate and self-report wrongdoing, including lower damages multipliers, releases from permissive exclusion from Medicare and Medicaid programs, and a presumption against the imposition of CIAs. Separately, the DOJ has increasingly entered into deferred prosecution agreements (DPAs) and nonprosecution agreements (NPAs) with corporate defendants in the criminal context, which similarly require cooperating firms to implement rehabilitating measures and install corporate monitors in exchange for the avoidance of criminal liability. 102 In contrast to CIAs, defendants entering into DPAs or NPAs are expected to accept admissions of conduct that are sufficient to establish criminal liability, as is required in a standard criminal plea agreement. 103 These disclosure programs and standardized agreements seek to incentivize cooperation and deter future misconduct by federal contractors.
II. AGENCY COSTS
Agency cost theory involves the examination of principal-agent relationships, the losses created from the divergence of the parties' interests, and the devices employed to reduce those losses. 104 This section provides an overview of the basic principles of agency cost theory and its application. Specifically, Part II.A provides a primer on the theory along with examples from the FCA context, and Part II.B provides a more indepth application of agency cost theory in the context of corporate crimes.
A. Theoretical Primer
Michael C. Jensen and William H. Meckling define an agency relationship as -a contract under which one or more persons (the principal(s)) engage another person (the agent) to perform some service on their behalf which involves delegating some decision making authority to the agent.‖ 105 Agency relationships arise wherever both parties expect to derive a net benefit-usually when an efficient division of labor or specialization will result. 106 Accordingly, in the FCA context, agency relationships exist between the government (principal) and relatorwhistleblowers (agents) 107 and between the government (principal) and federal contractors (agents). Government contractors that operate as corporate firms involve agency relationships between corporate shareholders that own the company (principals) and the corporate managers (agents) that run the company on their behalf. In addition, as Jensen and Meckling note, -there are agency costs generated at every level of the organization.‖ 108 A CEO supervises mid-level managers, who in turn supervise their low-level employees-different agency costs will arise at each of these levels and at every gradation in between. 109 Thus, agency relationships also exist between managers (principals) and potential employee-whistleblowers (agents).
The interests of an agent and the interests of its principal diverge in almost every type of agency relationship. 110 For example, a federal contractor may cut corners on a government job to pocket more money for itself, or a relator may conduct a qui tam action for monetary gain despite its net negative social costs. Agency costs involve the expenditures required to better align these agents' interests with the interests of their principals.
Jensen and Meckling define agency costs as -the sum of: (1) the monitoring expenditures by the principal, (2) the bonding expenditures by the agent, [and] (3) the residual loss.‖ 111 The first category, monitoring costs, involves not only the oversight by principals of agents' activities but includes efforts by the principal -to ‗control' the behavior of the agent through budget restrictions, compensation policies, operating rules, etc.‖ 112 Monitoring costs may include financial audits, corporate compliance programs, and supervision of employees' activity. In the FCA context, the government's decision to continue monitoring qui tam cases in which it elects not to intervene is representative of these monitoring costs. 113 A corporate firm may also decide to erect internal compliance programs and controls to monitor employees' behavior and prevent FCA violations. Bonding costs involve payments made by the principal to the agent -to guarantee that he will not take certain actions which would harm the principal or to ensure that the principal will be compensated if he does take such actions.‖ 114 The classic example of bonding costs in the corporate context involves tying an agent's compensation to the principal's profitability through profit-sharing or stock options. 115 In the FCA context, the DOJ's Relator's Share Guidelines strive to create similar bonding costs that serve to align the relator's interests with the government's interest in a successful resolution of FCA litigation. 116 Additionally, corporate firms may require employees to sign agreements that obligate the disclosure of information regarding all known or suspected fraudulent activity to the corporation and the release of the corporation from all future claims brought by the employee based on such information. 117 These types of agreements represent bonding costs borne by potential employee-whistleblowers.
The last category of agency costs involves residual loss, a catchall for the losses incurred due to the limits of monitoring and bonding costs. In an agency relationship, -[r]ational principals will expend effort on monitoring and bonding until their marginal price of doing so is less than the expected benefit.‖ 118 Where monitoring and bonding stop paying off, residual loss steps in. In the FCA context, a relator's decision to pursue or settle an FCA action on terms more favorable to the relator, rather than the government, represents residual loss in the relator-government relationship. 119 Similarly, a corporation's decision to cover up wrongdoing, rather than self-report to the government, involves residual loss in the corporate-government relationship. Yet, where the monitoring and bonding costs incurred no longer outweigh their benefits, these residual losses are not necessarily inefficient or suboptimal. 120 Social norms, contractual obligations, and the legal system attempt -to more closely align the incentives of agents and their principals.‖ 122 The legal system seeks to accomplish this task primarily through duty-based liabilities; most notably, fiduciary duties that apply to particular principalagent relationships. 123 In addition, a bevy of rules and regulations (such as corporate governance and SEC reporting) have been put in place through the legal system to deter agents from straying from their principals' interests.
The legal framework that governs agency relationships not only seeks to align the incentives of principals and agents, it also addresses the rights of third parties affected by the actions of agents acting on behalf of their principals. 124 The judicially created construct of vicarious liability allows an individual harmed by a principal's agent to recover from the principal for the losses incurred. 125 The vicarious liability standard recognizes that principals can use an agency relationship -to capture an agent's comparative advantage in both socially beneficial and socially destructive behavior.‖ 126 Vicarious liability forces a principal (e.g., a corporation's shareholders) to internalize the socially destructive costs of an agent's actions, creating incentives to engage in monitoring and bonding to deter the agent from engaging in any socially destructive behavior. 127 The construct of vicarious corporate liability-holding government contractors liable (and forcing them to pay sufficiently high fines) for frauds committed by their employees-creates an incentive for the implementation of monitoring and compliance programs to deter such crimes. 128 
B. Agency Costs and Corporate Fraud
Jennifer Arlen and Reinier Kraakman have outlined a model for structuring the optimal scheme for corporate liability. 129 Arlen notes that in large publicly traded corporations, imposing strict corporate liability alone will lead to suboptimal deterrence because the short-term interests of agents 122. See Peterson, supra note 106, at 537. 123. RESTATEMENT (SECOND) OF TORTS § 874 (1979) (-One standing in a fiduciary relation with another is subject to liability to the other for harm resulting from a breach of duty imposed by the relation.‖).
124. often diverge significantly from those of the corporation's shareholders. 130 Arlen and Kraakman advocate the employment of a composite liability regime to optimally deter crime-strict vicarious liability coupled with duty-based measures to increase the probability that such crimes will be detected. 131 Such a composite liability regime induces firms to adopt -policing measures‖ aimed at detecting and self-reporting wrongdoing. 132 It also induces firms to adopt -preventive measures‖ that reduce the benefit or increase the direct costs of corporate crime. 133 A composite corporate liability regime combines strict liability for violations-corporations are forced to pay for the misconduct of their agents-with increased liability where firms fail to adopt effective policing and prevention measures. 134 Firms that do not meet their -duty-based‖ obligations of monitoring, self-reporting detected wrongs, and full cooperation, will face increased penalties for their failures beyond the default penalty imposed under the strict liability framework. 135 Under this composite framework, the penalty imposed on firms which do not meet their policing or prevention duties must be greater than the expected sanction when firms do police optimally but still commit misconduct, taking into account that a failure to police will decrease the probability of detection and sanction. 136 In other words, corporations must expect to face a large enough penalty for failure to comply such that it makes economic sense to implement internal compliance and cooperation procedures, even though both compliance and cooperation will increase the chance of being held liable for a violation. Additionally, the duty-based policing and prevention measures must be sufficiently detailed so that firms have clear guidance on the nature of their required monitoring and policing duties and the nature of the enhanced sanctions imposed where firms fail to meet these duties. 137 Arlen and Kraakman's composite liability framework has been successfully implemented in the criminal context, where the DOJ has employed a mix of strict corporate liability with duty-based sanctions for firms that do not monitor, self-report, and cooperate with authorities. 138 In 1999, the DOJ adopted a formal policy governing corporate criminal liability where firms can avoid or mitigate penalties by following a clear 
III. AGENCY COST ANALYSIS OF THE FALSE CLAIMS ACT
As discussed above, the FCA framework is replete with examples of agency relationships and their attendant costs. 141 Analyzing the FCA qui tam provisions utilizing an agency cost approach allows one to determine the advantages and disadvantages of the FCA statutory framework. Part III.A presents an agency cost analysis of the advantages of the qui tam provisions of the FCA, exploring the increased prosecution and detection and the self-monitoring encouraged by qui tam actions. Part III.B analyzes the agency costs involved in the potential disadvantages of the qui tam provisions, including the disincentives to investing in policing and preventions measures, barriers to full cooperation with the government, and the incentivizing of frivolous qui tam suits.
A. Advantages
It is clear from recent record-setting FCA recoveries that the qui tam framework provides distinct advantages in enhancing FCA enforcement. 142 As the FCA's chief proponent Senator Charles Grassley has noted, -[t]he fact is that no other law in existence has been more effective in battling fraud than the False Claims Act has in the past 25 years.‖ 143 The reasons for the FCA's success stem from the qui tam structural incentives, which have spurred greater enforcement by the DOJ, increased detection of fraud 139 . See Jennifer Arlen, The Failure of the Organizational Sentencing Guidelines, 66 U. MIAMI L. REV. 321, 358-59 (2012) (-Recognizing the need to provide firms with stronger incentives to detect crimes, report them, and fully cooperate, in 1999 then-Deputy Attorney General Eric Holder effectively adopted an alternative regime to govern the sanctioning of firms that adopted an effective compliance program, self-reported, or fully cooperated with federal authorities.‖).
140. The original guidelines issued in 1999 were referred to as the -Holder memo‖ in reference to then-deputy Attorney General Eric Holder who authored the memorandum. See Arlen, supra note 102, at 151. The Holder memo has been updated since 1999 and has been included in official DOJ guidance. See U.S. DEP'T OF JUSTICE, U.S. ATTORNEY'S MANUAL § 9-28.000 (2008) by employee-relators, and provided a unique deterrent threat to corporate fraud.
Increased Fraud Prosecution and Detection
The FCA's qui tam system functions as a monitoring system for taxpayers to ensure that public enforcers increase prosecution and detection of fraud. 144 In this agency model, the taxpayers represent the principals, and the public enforcers, the DOJ's attorneys, represent the agents. Just as in any principal-agent relationship, prosecutors' incentives often do not align with those of the taxpayers, especially because public enforcers are not motivated by monetary gain and thus often do not have an economic incentive to maximize fraud recoveries. 145 As a result, the DOJ may well underenforce when it comes to fraud perpetrated against the government. The qui tam provisions force government attorneys to devote more time and resources to aggressively attacking fraud against taxpayers, 146 thereby aligning the DOJ's practices with the stated goals of legislators who continue to encourage a more aggressive stance toward rooting out fraud. 147 Qui tam relators and their counsel have been responsible for pushing novel theories of liability that prosecutors were initially loathe to pursue-most notably, FCA claims based on off-label marketing of pharmaceuticals, which have brought in billions of dollars in fraud recoveries. 148 Indeed, qui tam relators' actions largely spurred the DOJ's current aggressive prosecution of off-label FCA cases. 149 In this regard, the qui tam provisions have pushed the DOJ away from avoiding excessive risk aversion and toward what may be a more socially desirable level of enforcement and deterrence. 150 The qui tam provisions have been indisputably successful in checking perceived prosecutorial reticence and reducing monitoring costs in the taxpayer-prosecutor relationship, which was a major impetus for the legislative overhaul of the FCA in 1986. 151 The qui tam provisions also provide an effective method for acquiring -high-level, detailed, inside information‖ concerning corporate frauds. 152 Corporate fraud is notoriously hard to uncover, and detection absent inside information requires a considerable amount of investigative resources. 153 As a result, a large portion of fraud often goes undetected. 154 As supporters of the FCA have noted, qui tam relators serve an important role in bringing this fraud to light because violators will otherwise cover up wrongdoing, destroy or alter evidence, and generally not cooperate with investigations. 155 The unique nature of fraud and the concomitant need for increased incentives for detection has also led to the institution of whistleblower incentives in other contexts such as tax fraud 156 securities fraud. 157 Indeed, whistleblowing may be -the single most effective method of detecting corporate and financial fraud.‖ 158
2. -Self‖-Monitoring
The qui tam structure also effectively enlists lower-level agents to engage in monitoring of higher-up corporate managers. The current FCA framework encourages lower-level employees to monitor shareholders' agents (corporate managers) without the need for shareholders to engage in traditional top-down monitoring procedures. If corporate managers know that their own employees are on the lookout for fraudulent activity, they will be less inclined to participate in the commission of these frauds or recklessly allow them to occur. 159 Indeed, corporate managers that conspire to commit or cause FCA violations may be held personally liable for those violations. 160 These incentives also inure to shareholders' benefit because managers faced with the threat of personal FCA liability will be deterred from engaging in otherwise profitable violative conduct. The ex ante knowledge of the probability of monitoring by potential qui tam relators plays an integral role in deterring corporate agents from engaging in fraud. 161 
B. Potential Disadvantages
Several commentators have noted that the whistleblower incentives created by the FCA are potentially harmful to the internal organization of corporations. 162 Unlike in the context of criminal corporate liability, where the prevailing enforcement framework incentivizes robust internal compliance and monitoring procedures and cooperation with criminal investigations, 163 the FCA whistleblower framework creates incentives to disfavor internal compliance reporting and cooperation with civil investigations, thereby actively impeding the -duty-based‖ corporate liability framework posited by Arlen and Kraakman as providing socially optimal deterrence. Under the current FCA framework, these incentives exacerbate the -inevitable divergence of self interest between principal and agent.‖ 164
Bypassing Internal Compliance Procedures
Potential relators benefit from bypassing corporate compliance procedures and bringing allegations and evidence of fraud directly to the government. For example, because of the public disclosure bar 165 and firstto-file provision, 166 an employee that reports malfeasance up the chain to her superiors may find that any recovery under the FCA will be foreclosed. If managers disclose the allegations to the government or another employee files a qui tam suit first before the aspiring whistleblower files her own complaint in district court, the qui tam action may be precluded. 167 Thus, in theory, employees on their -race to the courthouse‖ are incentivized to bypass internal reporting procedures that would otherwise alert management to fraud. 168 This apparent incentive to bypass internal compliance procedures might be expected to eliminate the gains achieved from socially optimal corporate liability regimes.
However, the bypassing of internal compliance procedures by relators is not observed with any regularity. Indeed, evidence suggests that the vast majority of employee-relators report wrongdoing internally before filing a qui tam action. 169 As noted above, this may be attributable to the fact that whistleblowers are often motivated by personal or altruistic concerns rather than purely economic incentives. 170 Potential whistleblowers are incentivized to first report up before reporting out, because of self- preservation, potential effects on savings and pensions, personal reputation, and -the undiversified human capital investment‖ in the employee's corporation. 171 In addition, the original source exception allows a relator to still recover even if they first report internally, 172 and the 2009 amendments to the FCA also provide an incentive to report up the internal compliance chain by covering internal reporting as protected activity under the FCA's antiretaliation provisions. 173 The real threat to internal compliance programs, especially in the civil FCA context, involves the cost-benefit analysis that corporate firms must employ when deciding to implement and enforce effective internal compliance programs. Even in instances where corporations employ internal compliance programs, these programs may function as mere -window dressing,‖ divorced from the actual day-to-day business of the organization and meant only to provide the appearance of legitimacy. 174 Indeed, corporate managers may well encourage internal reporting to ineffective compliance programs to prevent the external reporting of violations, especially in instances where corporations face inadequate penalties for otherwise profitable violations. 175 It is unsurprising that corporate firms, absent a statutory requirement, will not adopt effective internal compliance procedures because the costs of these provisions often outweigh the benefits. 176 Additionally, when corporate management learns of misconduct or failures that may trigger a violation of the FCA, they are disincentivized from sharing information regarding the problem with the widest number of employees in search of a solution, for fear that they may provide an employee with the basis for an FCA suit. 177 Firms that employ internal investigations of possible FCA violations in contemplation of voluntary disclosure to the government may find that employees involved become qui tam relators, reporting externally before the problem can be dealt with internally, thereby short-circuiting any benefits of conducting a robust internal investigation. 178 Thus, the internal investigation of possible wrongdoing can create undue agency costs for the corporate firm-limiting information sharing and hampering firm-wide problem solving.
Where firms employ effective internal compliance programs and self-report to the government, they increase the probability that corporate crimes will be detected and that the government will impose liability. 183 If the liability enhancement effect of having a successful compliance program exceeds the deterrent penalty, then a firm will likely not undertake adequate policing measures, because such measures will only serve to increase expected liability. 184 Thus, the current FCA framework overpenalizes firms that employ effective compliance programs and fully cooperate with the government relative to those firms that do not.
Overenforcement and Meritless Lawsuits
As noted above, it is not possible to accurately determine the relative percentage of parasitic and inaccurate lawsuits being filed in the FCA context, but the high dismissal rate associated with non-intervened qui tam cases supports the view that this is a potential problem. 185 The large monetary incentives provided by the FCA's qui tam provisions create the possibility for fabrication of claims for profit. 186 Moreover, fears of fabricated and frivolous claims are reasonable where private enforcement supplements public enforcement.
Absent private enforcement, an -idealized public enforcer‖ would presumably be sensitive to the overdeterrence ramifications of prosecuting cases where liability is questionable. 187 Conversely, where the qui tam award is high enough to make litigation profitable, -the predictable result would be an increase in over-deterrence costs relative to a world with only public enforcement.‖ 188 This indifference to the social costs of qui tam lawsuits may encourage a profit-motivated relator's counsel to bring frivolous claims, -using the threat of massive discovery costs or bad publicity to extract settlements when the social cost of adjudication would exceed any possible benefit or, worse, where culpability is entirely absent.‖ 189 Indeed, relators' firms have been sanctioned for using aggressive tactics to seek out disgruntled employees and bringing frivolous suits in search of a nuisance value settlement. 190 The confidential settlement of nuisance value suits is often a disclosure, the employee filed an FCA complaint on the basis of the alleged testing violation; on a motion to dismiss, the district court held that the voluntary disclosure to the Department of Defense program did not trigger the public disclosure bar absent any government followup. 191 The costs of settling a large number of nuisance value lawsuits would clearly pose a distinct disadvantage of the qui tam private right of action.
However, empirical data detailing a high incidence of frivolous nuisance value litigation is conspicuously lacking, especially in the FCA context. 192 Moreover, a certain level of frivolous suits may be inevitable, and more than justified, where qui tam cases expose massive frauds. 193 At bottom, it is not clear how such frivolous litigation might be curtailed without limiting other meritorious suits. 194 The generous whistleblower incentives that critics bemoan are the same incentives that encourage relators' law firms to handle complex and expensive cases, 195 and a specialized relators' bar may provide an important screening mechanism in determining which FCA suits have substantial merit. 196 Focusing on the profit-maximizing motivations of the relators' bar and altering the calculus involved in settling frivolous claims is likely the most fertile grounds for allaying concerns regarding overenforcement and limiting the filing of meritless lawsuits.
IV. PROPOSED REFORMS
The foregoing analysis of the FCA's statutory scheme highlights the issues that arise in the context of the multienforcer framework of the FCA, most notably the undue agency costs engendered by qui tam provisions that may lead to overdeterrence costs. Having identified particular problems, the next step involves determining how to optimally change the design of the FCA's multienforcer approach. One way to approach the issue is by legislative action-i.e., -adopting a narrower fraud prohibition, lower sanctions, or more defendant-friendly procedural rules.‖ 197 Indeed, many commentators have advocated for these types of legislative fixes to the FCA framework, including instituting a direct knowledge requirement, 198 applying fee-shifting provisions to relator's counsel, 199 and raising the standard of proof for FCA liability. 200 However, such an approach is undercut by the lack of data on the social costs of both fraud and overdeterrence, which are -exceedingly difficult to observe and measure.‖ 201 Moreover, empirical data regarding the economic incentives and social costs of private enforcement under the FCA is severely lacking, 202 making changes to the FCA's -substance, sanctions, and procedure‖ an approach fraught with uncertainty of whether such proposed reforms will do more harm than good. 203 For example, raising the standard of proof in the FCA context would no doubt -reduce the likelihood that meritless or weak qui tam cases would be filed under the FCA,‖ 204 but it would also reduce the filing of a large swath of meritorious qui tam cases where clear and convincing proof is not readily obtainable.
These observations lead to several useful changes to qui tam enforcement incentives that can be implemented through targeted policy changes, rather than through blunt legislative fixes that risk sacrificing prosecutorial flexibility. This part sets forth these proposals, which rely on the DOJ's discretion to create a standardized FCA settlement and cooperation framework, establishing clear incentives for potential whistleblowers and corporate defendants alike that will serve to better align the interests of these agents in their respective relationships with the government.
A. Relator's Share Guidelines
The DOJ's Relator's Share Guidelines already provide a rudimentary framework for incentivizing qui tam relators that does not require a legislative overhaul of the FCA. 205 To the extent that a number of potential whistleblowers are incentivized to file qui tam actions rather than report conduct internally through compliance programs, certain tweaks to whistleblowing incentives can go a long way. Rather than advocate for a change to the statutory framework, incentives can be built into a formal DOJ settlement procedure to incentivize the few relators that would rather report out than report up.
The twenty-five separate criteria included in the DOJ's Relator's Share Guidelines 206 should be replaced with three definite benchmarks that will signal to relators the percentage recoveries they can expect from any settlement or judgment. Rather than simply listing criteria that would point toward an increased or decreased percentage, 207 these benchmarks should require relators to meet definite criteria to receive a corresponding percentage recovery. First, internal employee-relators who file a qui tam action without reporting up contemporaneously or prior to filing, in the absence of good cause, would be limited to a 15 percent share of any resulting settlement amount. An increase to a 20 percent share would be warranted for relators and relators' counsel who provide substantial assistance in investigating and litigating the action. Finally, a 25 percent share would be reserved for those relators who truly go above and beyond by offering extraordinary assistance in pursuing the qui tam claim.
These benchmarks would be particularly effective in incentivizing the class of relators who are most likely to report out rather than report upthose relators who are swayed most by the monetary incentives of the qui tam award. Additionally, faced with a lower percentage recovery, a relator's counsel would presumably advise her client to report internally and file a qui tam complaint simultaneously in order to maximize the percentage recovery. Instituting clearly defined benchmarks for relator share percentages will help to better align the interests of relators and the government.
B. Corporate Cooperation
Although the FCA statute already rewards cooperating entities with a reduction from treble to double damages, as noted above, the standard for meeting the statutory criteria can be impossibly high. 208 As a result, many firms choose to -wait it out‖ rather than cooperate with the DOJ's investigations into FCA actions. 209 The DOJ already employs a model framework for encouraging corporate cooperation in the criminal context that has consistently produced positive results. 210 These lessons learned in the criminal context should be applied in the FCA context as well.
The DOJ can invoke its prosecutorial discretion to outline concrete dutybased incentives for corporate cooperation, policing, and prevention. 211 These criteria should include damages reductions where defendant firms employ functional compliance programs, timely self-report, and fully cooperate with the DOJ's investigative efforts. In order to be effective, cooperating corporations should be offered full amnesty from exclusion or debarment from government programs where they meet the delineated criteria and fully reimburse the government. 212 Additionally, the criteria must be clear and concrete enough for FCA defendants and prosecutors to provide a standardized framework, much like the framework created by the analogous criminal corporate liability guidelines. 213 Where corporations do not employ adequate policing and prevention measures and do not fully cooperate with the government, they should face a high default sanction in the range of double to treble damages and be required to enter into CIAs. These high default penalties for failing to cooperate or meet policing and prevention duties, as well as the additional imposition of costly CIAs for noncompliant firms, will serve to increase the costs of noncompliance relative to the liability enhancement effects of policing and prevention measures. 214 These reforms would effectively expand and strengthen the use of CIAs and analogous procedures such as the HHS-OIG's Provider Self-Disclosure Protocol, albeit with a more concrete and delineated approach that would apply to any FCA corporate defendant, not just in the healthcare context. 215 The adoption of effective and mandatory FCA corporate cooperation guidelines will go a long way toward optimizing the FCA's enforcement framework.
C. Publicly Filed Settlements with Admissions 216
This last reform requires a paradigm shift in the way that the DOJ currently approaches resolution and settlement under the FCA. The DOJ should require that all FCA settlements be publicly filed as consent orders in federal district court and should require noncooperating corporations to admit to violative conduct. 217 These provisions will undoubtedly alter the enforcement calculus for both potential whistleblowers and corporate defendants, leading to increased cooperation from defendants and a decrease in frivolous and marginal qui tam suits in the long term.
A settlement regime which requires publicly filed settlements and admissions of liability undoubtedly raises the stakes for corporate defendants. Publicly filed settlements come with much more stigma, media attention, and negative consequences for corporate defendants. 218 Where corporations fail to meet their policing and prevention duties or do not fully cooperate with the government, they should be required to admit to FCAviolative conduct in any settlement. These admissions will also engender and strengthen follow-on civil litigation brought by private litigants against corporate defendants. 219 The prospect of reputational harm and follow-on litigation provide a higher -default penalty‖ that effectively increases firms' expected liability for noncompliance and incentivizes firms to adopt policing and prevention measures and to fully cooperate with government investigations. 220 The adoption of this settlement regime should also lead to the filing of fewer frivolous qui tam actions by the relators' bar over the long term. Requiring publicly filed settlements with admissions of wrongdoing functions as a form of -merits review‖ that would serve to alleviate concerns regarding frivolous and nonmeritorious filings. 221 Potential whistleblowers and their attorneys who would otherwise file frivolous or marginal claims in the hopes of extracting a nuisance settlement will be deterred from filing cases where they will need to sufficiently substantiate allegations before settlement. Such a requirement also alters the settlement calculus for corporate firms, disincentivizing them from discreetly settling marginal or frivolous FCA matters for nuisance value. 222 Rather than face the added costs of reputational harm and possible follow-on civil litigation, corporate defendants will likely choose to litigate a wider cross-section of cases. 223 And, under the current FCA framework, the DOJ should be able to enforce this settlement regime even in cases in which it declines to intervene. 224 Faced with the prospect of actually having to litigate and bring more marginal cases to trial, the relators' bar will be more discerning in the quality of cases it pursues. In the long run, fewer frivolous and marginal claims will be filed.
These requirements will undoubtedly lead to an increase in litigation costs for firms in the short-term; however, in the long term, the filing of frivolous suits will be deterred and the decrease in litigation costs associated with those frivolous cases will serve to offset those initial costs. Additionally, the litigation of borderline cases will help to better delineate the boundaries of FCA liability for corporate defendants and potential relators alike. Targets of FCA actions will be induced to bring more cases to trial that are at the margin, rather than settle and admit to liability. The decisions that courts hand down in these marginal cases will better define the boundaries of FCA liability going forward, making corporate determinations of whether conduct constitutes a violation easier and more concrete, consequently reducing costs associated with the uncertainty of whether conduct may give rise to FCA liability.
CONCLUSION
The FCA qui tam provisions represent an important and effective tool designed to protect the government from fraud. The evolution of these qui tam provisions has had important effects on government-whistleblower and government-defendant relationships. Analyzing the agency costs of these relationships provides a principled method for determining the distinct advantages and disadvantages involved with qui tam actions. The DOJ can easily take steps to address the potential downsides of qui tam enforcement without the need for legislative fixes. Accordingly, clearly delineating incentives for relators and their counsel, formally establishing clear guidance for corporations seeking credit for cooperation, and requiring publicly filed settlements with accompanying admissions of liability will help ameliorate the inefficiencies, and strengthen the benefits, of the FCA qui tam provisions.
cases, more defendants may conclude that the cost of litigating-often cited as the most compelling reason to settle-could be lower than the costs of settling.‖).
224. See Engstrom, supra note 87, at 1271-72 (-[T]he FCA aims to mitigate concern about private overenforcement by granting the Attorney General-and, by further delegation, the DOJ's Civil Fraud Section-substantial authority to oversee and control qui tam litigation. Thus, the DOJ may dismiss or settle a qui tam case out from under a private relator, subject only to a basic fairness hearing.‖). There is a split among circuit courts that have addressed the issue over whether the United States possesses a veto over privately negotiated FCA settlements absent intervention. 
